EX PARTE OK LATE FILED OR,G,NAL

SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
1440 NEW YORK AVENUE, N.W.

FIRM/AFFILIATE OFFICES

WASHINGTON, D.C. 20005-211] o BOSTON
- civED o
TEL: (202} 371-7000 WECEQ B _JlousTon
FAX: (202} 393-5760 ) NEWARK
DIRECT DIAL NEW YORK
(202) 37 1-7044 http://www.skadden.com 1 'ZGBG PALO ALTO
OIRECT FAX SEP SAN FRANCISCO
(202) 661-9022 NS WILMING TON
EMAIL ADDRESS e RTINS Ak o
DPAWLIK({@SKADDEN. COM KGW ﬂ)%& g ’y.rMAETAm Bgﬁlsd‘s"l-‘:ﬁs
i b FRANKFURT
September 1, 2000 HONG KONG
LONDON
MOSCOW
. PARIS
Magalie Roman Salas, Secretary SINGAPORE
. . . . SYDNEY
Federal Communications Commission TOKYO

TORONTO

Counter TW-A325
The Portals, 445 12" Street, S.W.
Washington, D.C. 20554

Re:  Ex Parte Submission of Northpoint Technology, Ltd.
ET Docket No. 98-206/{ RM-9147, RM-9245, DA 00-1841

Dear Ms. Salas:

In accordance with Section 1.1206 of the Commission's rules, 47 CFR
§ 1.1206, this letter is written to notify you that Sophia Collier and Antoinette C. Bush
of Northpoint Technology, Ltd. ("Northpoint") met on August 31, 2000 with Adam
Krinsky, legal advisor to Commissioner Tristani. The participants discussed satellite
and terrestrial sharing in the 12.2 - 12.7 GHz band. The Northpoint representatives
requested that the applications filed by affiliates of BroadwaveUSA be accepted and
placed on public notice for granting and discussed the deadline for such Commission
action set by the Satellite Home Viewer Improvement Act of 1999. The Northpoint
representatives also discussed the application filed by PDC Broadband Corporation
and the options available to the Commission for handling that application, including
its dismissal. The Northpoint representatives provided the enclosed written materials.

An original and eight copies of this letter and its attachments are
submitted for inclusion in the public record for the above-captioned proceedings.
Please direct any questions concerning this submission to the undersigned.

Respectfully submitted,

David H. Pawlik
Counsel for Northpoint Technology, Ltd.
cc: Adam Krinsky
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Issues for the 12 GHz Rulemaking Proceeding

- Technical Sharing Rules in the 12 GHz Band

August 31, 2000
Northpoint Technology
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Technical Rules to Allow Sharing
Among Services in the 12 GHz Band

* Northpoint is committed to working to developing service rules that address
legitimate DBS concerns to avoid excessive increases in consumer outages and
provide a high level of protection to all DBS customers.

* In the technical record there are two DBS proposals:

— One proposal attempts to use the NGSO criteria as a basis for Northpoint
(Allocating 2.86% of the 10% NGSO interference budget to Northpoint)

— The other is based on using a minimum Carrier to Interference (“C/I”)
ratio

* Northpoint’s suggested standard for service rules:
— Based on an assessment of actual consumer impact

— Provides consumer protection against something that is serious enough to
warrant regulatory action and does not impose an excessive burden on
new entrants
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NGSO-Based Proposal Analysis

While the NGSO-based proposal may have some appeal because it is based on
rules under consideration for another service within the current rulemaking, it
1s unrealistic to apply this approach to Northpoint because Northpoint
terrestrial services are fundamentally different from NGSO.

The weakness of an NGSO-based proposal for Northpoint is that it sacrifices
the interest of the many for the interests of a very, very few for whom a truly
excessive amount of protection is provided.

The NGSO-based approach is so stringent that, in large parts of the country, it
would preclude deployment in communities that might have benefited from
competitive services - just because a tiny fraction of DBS customers in these
same communities might have greater than a three minute outage in an entire
year!

This is a long, long way from harmful interference.
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NGSO-Based Proposal Overview

NGSO-based Proposal

95%

No Mitigation
Required

Mitigate to the extent that no DBS
customer has more than a theoretical
2.86% increase in “unavailability ”

Northpoint Technology — August 31, 2000

Northpoint estimates that the
NGSO-based proposal would
impose a requirement to provide
mitigation to DBS consumers in
approximately 5% of its service area
in order to reach the 2.86% criterion
in the manner calculated by DBS.

To evaluate the NGSO-based
proposal it is important to examine
what benefits consumers in this 5%
mitigation zone would receive from
the 2.86% criterion and what costs
would be borne by Northpoint and
all other consumers.



Within the Proposed Mitigation Zone:
86% of All DBS Consumers Are Already
Protected By Natural Shielding

* Northpoint has documented that 86% of DBS customers have installed their
dish in such a way that it is naturally shielded from the Northpoint signal.

* Therefore, within the mitigation zone, 86% of DBS customers already have
natural shielding and only 14% of DBS customers in this 5% area — or 0.7% of
all DBS customers — would have any exposure at all to the Northpoint signal.

mmm- --ﬁ
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86% of Dish are installed as shown in positions A, B and C
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Using the NGSO-based Criterion
Overstates Outages by 100%

* Issue #1: The method used by DBS to calculate “unavailability” overstates
actual consumer outages by about 100%.

— DBS uses “operating threshold” values rather than “freeze frame” values
to calculate DBS system “availability.” The “operating threshold” is NOT
the “freeze frame” level when an outage actually occurs. Instead, it is the
theoretical level at which error correcting codes begin to function.

— Therefore, during part of the time that DBS calls “unavailable,” the
consumer has a high quality picture and would NOT experience any
outage whatsoever!

— Based on the representative links provided to the ITU by DBS, this non-
outage portion of the “unavailability” claimed by DBS equals
approximately 50% of the total claimed “unavailability. Thus 10 minutes
of “unavailability” = only 5 minutes of outage.

* Asking Northpoint to protect a system that is not even exhibiting an outage is
truly excessive and the definition of unnecessary.
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Full Pictures Are Available
Even When DBS Says It Is “Unavailable”

Extract from current ITU database of BSS links provided as
“representative” by the DBS industry.

USA USA
BSS characteristics Units USI-EEO USl-fl;;O
System Characteristics
Frequency o - - - GHz 12.7 12.700
Awailability objective » % 99.92 99.94
Receiver noise Bandwidth | | M 24 | 240
Modulation type | | opsk | opsk
Polarization (angle as defined in Annex 2 of APS30 in case of linear polarization) CL/CR | CL/CR
C/1due to frequency re-use (polarization discrimination) dB
C/l due to other GSO BSS networks o B | 207 | 237
C/Idue to GSO FSS networks dB 99.0 99.0
Used to Clear sky feeder link C/N+1 » ‘ dB 242 24.2
calculate C/N+Irequired at operating threshold dB 5 7.6
availability - - .
C/N+I required at thedreeze fmformance point of the link (2) 3.5 6.1
—~ s \

(2) When the high frequency of data errors causes the MPEG decoder@oviding full@
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In Order to Assess Consumer Impact One Must
Consider How Television Is Viewed in the Home

* Consumers cannot be harmed by outages that occur when their televisions are
turned off. This percentage of time must be considered in assessing consumer
impact.

According to A.C. Nielsen, television is on in the home for approximately
7 hours per day or 29% of a 24 hour period.

Since rain — the primary cause of outages — can occur at any time in a 24
hour day, it is essential to multiply any estimate of outages by a 29%
viewing factor in order to reflect actual consumer experience.

Put another way, for any given outage the consumer has a 71% chance of
not experiencing the outage at all because his or her television is turned

off.

When the FCC considers rules it should assess realistic cases of consumer
impact, not arbitrary percentages.
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What Does “2.86% in Increased Unavailability”

Actually Mean for the Few Consumers
Who Will Experience It?

* Consumers watch almost 2,600 hours of television a year or over 153,000

minutes.
Actual After 29% Monthly

% of DBS | Time Below Outage Factor for | minutes of
BSS Link fromITU |DMA Customers | Operating Freeze Actual increased
Database Rank |DMA impacted Threshold Frame Viewing outage
US-GSO D2(a) 1 |New York 0.7% 14 8 23 0.19
US-GSQ 4C6 2 |Los Angeles 0.7% 24 11 3.3 0.28
US-GSO 4D2 3 [Chicago 0.7% 21 13 38 0.32
US-GSO 4A3 7 |Dallas 0.7% 38 27 79 0.66
US-GSQ 4C5 11 |Houston 0.7% 47 3N 8.9 0.74
US-GS0 4C10 12 |Seattle 0.7% 21 10 2.8 0.23
US-GSO D10(a) 15 |Minneapolis 0.7% 33 16 4.5 0.38
US-GSO D1(a) 16 [Florida (Miami) 0.7% 28 18 5.3 0.45
US-GSO 4A8 36 |Salt Lake City 0.7% 3 1 0.4 0.03
US-GSQ 4C9 37 [San Antonio 0.7% 49 31 9.1 0.76
Awverage 0.7% 28 17 4.8 0.40

Selected links represent all U.S. cities within the ITU BSS database and show the link with highest number of
minutes of “increased unavailability” as calculated by DBS among all links serving the DMA
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What Would Northpoint Need to Do
In Order to Provide Mitigation to the 2.86% Limit?

* In order to protect to the 2.86% level for 0.7% of DBS customers, Northpoint
would need to perform an additional 50,000 square miles of mitigation on a
national basis, adding significantly to its system cost and rendering
uneconomical deployment in low density rural areas where each incremental
repeater has fewer and fewer customers, yet service is needed most.

Square
miles of Monthly
Repeaters | additional | minutes of
% of DMA | needed for | mitigation | outage after | % of DBS

BSS Link from ITU Square Miles that is Inhabited |proposed by| additional Customers
Database Rank [DMA in DMA Inhabited area DBS mitigation Impacted
US-GSO D2(a) 1 {New York 12,059 95% 164 738 0.19 0.7%
US-GSO 4C6 2 |Los Angeles 41,271 90% 531 2,390 0.28 0.7%
US-GSO 4D2 3 (Chicago 10,469 90% 135 608 0.32 0.7%
US-GSO 4A3 7 |Dallas 27,526 90% 354 1,593 0.66 0.7%
US-GSO 4C5 11 |Houston 17,708 85% 215 968 0.74 0.7%
US-GS0 4C10 12 |Seattle 25,097 80% 287 1,292 0.23 0.7%
US-GSO D10(a) 15 |Minneapolis 41,235 70% 412 1,854 0.38 0.7%
US-GSO D1(a) 16 |Florida (Miami) 4,117 90% 53 239 0.45 0.7%
US-GSO 4A8 36 [Salt Lake City 136,689 30% 586 2,637 0.03 0.7%
US-GSO 4C9 37 San Antonio 31,887 50% 228 1,026 0.76 0.7%
Average - 1,334 0.40 0.7%

Selected links represent all U.S. cities within the ITU BSS database and show the highest minutes of*“increased unavailability” among all links serving the DMA

Northpoint Technology — August 31, 2000
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A Better Approach
Using a C/l Ratio to Create an EPFD

* Northpoint can address the legitimate DBS concern to avoid excessive
increases in consumer outages and provide a high level of protection to all
DBS customers by providing a minimum C/I protection. A C/I of 20 dB has
been previously supported by DBS interests and can be implemented through
an EPFD limit that would require mitigation below 20 dB.

* Benefits.
— Provides an absolute threshold of protection.
— Accounts for regional differences.

— Provides greater average protection for all DBS consumers, not just
excessive protection for a few.

— Can be easily calculated and verified.

— Similar to the way rules are currently written in Part 101 (Microwave).

Northpoint Technology — August 31, 2000

11



Criteria the DBS Industry Previously Used for
Sharing With Terrestrial Systems

DirecTV used a C/I ratio of 19 dB (a 20% increase in unavailability) in
“Terrestrial Interference in the DBS Downlink Band,” (DirecTV, April 11,
1994).

“Tempo believes the TI DBS report by DirecTV, which specified a C/I ratio of
19 dB, causing a reduction of 20% availability in subscriber systems is more

accurate [as a standard for protection].” Comments of Tempo Satellite, Inc. in
RM 9245, April 20, 1998, paragraph 5Sa.

“Echostar estimates that a more acceptable Carrier-to-Interference level would
be at least 20 dB (equal to the cross polarization isolation level of the Low
Noise Block Down Converter with Integrated Feedhorn).” Opposition of
Echostar Communications Corporation, RM 9245, April 20, 1998, page 9.

Northpoint Technology — August 31, 2000 12




Increase in “Unavailability”
Calculated Using DBS Methods

25%

DirecTV interference criteria
/ in "Terrestrial Interference in
the DBS Downlink Band"

20% .

15%

10%

5% -

Percent Increase In Unavailability

16 18 20 22 24 26 28 30
C/l Ratio

As shown previously “increase in unavailability” only means “outage” a
portion of the time. The minutes of actual outage were found to be only

50%s of the total “unavailable” minutes in an examination of the links in the
ITU DBS database.
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Validation Limit vs. Operational Protection

below.

The Northpoint power falls off rapidly after the 20 dB C/I contour, as shown

The operational protection to DBS is much greater than this validation mask.

— Natural shielding alone greatly increases protection to DBS.

Under the Northpoint EPFD limit, 99.86% of the population are protected to

the level to 28 dB.
C/l Ratio Percent of Northpoint Operational Protection to
Service Area (Mask) Percent of Population™
Better than 20 dB 100% 100.00%
Better than 22 dB 99% 99.86%
Better than 28 dB 95% 99.3%

Northpoint Technology — August 31, 2000

* Accounts for 86% natural shielding
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What Does “C/l of 20 dB” Mean for the Few DBS
Consumers Who Would Experience It?

ANNUAL MINUTES

Additional Time| Actual | After 29%

Below Outage | Factor for
BSS Link from |DMA Operating | Freeze Actual Monthly
ITU Database |Rank |[DMA Threshold Frame | Viewing | Minutes
US-GSO D2(a) 1 New York 74 32 9 0.76
US-GSO 4C6 2 Los Angeles 171 61 18 1.48
US-GSO 4D2 3  |Chicago 129 67 20 1.63
US-GSO 4A3 7 |Dallas 244 149 43 3.60
US-GSO 4C5 11 |Houston 274 148 43 3.57
US-GSO 4C10 12 |Seattle 166 54 16 1.31
US-GSO D10(a) 15  [Minneapolis 159 53 15 1.29
US-GSO D1(a) 16 |Florida (Miami) 73 88 25 212
US-GSO 4A8 36 |Salt Lake City 25 8 2 0.19
US-GSO 4C9 37 |San Antonio 282 149 43 3.61
B i Average 160 81 23 1.96

Selected links represent all U.S. cities within the ITU BSS database and show the link with highest number of
minutes of “increased unavailability” as calculated by DBS among all links serving the DMA
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Comparison of NGSO-Based

and C/I-Based Proposals — Minutes per Month

Under the C/I-based proposal a tiny fraction of consumers will experience the

additional outage shown on the table — all other consumers will have an outage
smaller than indicated.

MONTHLY
NGSO-

BSS Link from [DMA based |C/I based
ITU Database |Rank |DMA proposal | proposal | Difference
US-GSO D2(a) 1 |New York 0.19 0.76 0.6
US-GSO 4C6 2 |Los Angeles 0.28 1.48 1.2
US-GSO 4D2 3 |Chicago 0.32 1.63 1.3
US-GSO 4A3 7 |Dallas 0.66 3.60 2.9
US-GSO 4C5 11 |Houston 0.74 3.57 2.8
US-GSO 4C10 | 12 |Seattle 0.23 1.31 1.1
US-GSO D10(a) | 15 {Minneapolis 0.38 1.29 0.9
US-GSO D1(a) | 16 |Florida (Miami) 0.45 2.12 1.7
US-GSO 4A8 36 |Salt Lake City 0.03 0.19 0.2
US-GSO 4C9 37 |San Antonio 0.76 3.61 2.8

Average 0.40 1.96 1.6

Northpoint Technology — August 31, 2000

It is highly unlikely that
any consumer would
actually be able to tell the
difference between these
two proposals. It is most
likely that consumer would
not notice any difference
at all in either case - given
that television is on in the
home for an average of 7
hours a day or 12,775
minutes per month, an
additional 1-3 minutes is
trivial.

16



Very Few Consumers Will Experience Increased
Levels of Outages Under the C/I-Based Proposal

C/I Ratio 20-22 22-24 24-26 26-28 > 28
Minutes of outage Less
C/l-based proposal 2.0 12 0.7 0.5 than 0.3
Minutes of outage Less
NGSO-proposal 0.4 0.4 0.4 04 | thano.3
Difference

_ 1.6 0.8 0.3 0.1 -
(Minutes per Month)
% Population* <0.14% | <0.19% <0.19% | <019% | >99.3%
Households** <105 <142 <142 <142 | >74,475

* Including effect of natural shielding only (mitigation for any consumer in 20 dB contour)
** Average city of 500,000 households.

Northpoint Technology — August 31, 2000
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Translating C/I levels to Power Levels
to Create EPFD Limits

* An EPFD mask can be tailored for specific regions of the country to account
for DBS signal power variances

DBS Signal
Power Interference
C/l ratio Power EPFD
Location (dBW/24 MHz) (db) (dBW/24 MHz) | (dBW/m2/40 kHz)
Seattle -124.9 20 -144.9 -163.5
Another area -118.9 20 -138.9 -167.5

Northpoint Technology — August 31, 2000
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The Northpoint Equivalent Power Flux Density Mask
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* Mask will vary to accommodate the range of DBS signal powers according
to local conditions.
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Comparison of NGSO-Based
and C/l Based Proposals

s 100% e
3 90% |
o 2 ——  NGSO-based
s S 80% i
7))
35 60% I
@S 50% '
o £ 40% :
(o]
=3 30% |
8C  20% | |
a 10% |

0% " 2 *- ‘ —_—l

18 20 22 24 26 28 30 32

*Operational protection provided by Northpoint EPFD Mask including the effect of natural shielding only.

Northpoint Technology — August 31, 2000
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Comparison of NGSO-Based
and C/l Based Proposals — Close Up View

5%

4%

3%

2%

1%

Percent of DBS Customers with
C/l Worse than Ordinate

0%

*Operational protection provided by Northpoint EPFD Mask including the effect of natural shielding only.
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Summary

* The C/I based approach outlined in this report offers sufficient protection to
DBS customers while not requiring an excessively large mitigation region and
is thus greatly preferable to the NGSO-based proposal.

* This will enable Northpoint’s Broadwave affiliates to deploy throughout the
United States, including all of the Southwest, much of which would have been
uneconomical under the NGSO-based plan.

* This will hasten new services to consumers including local signals to
subscribers of satellite television services, broadband to rural areas and
provide cable competition where there presently is little or none.

Northpoint Technology — August 31, 2000 22



Sample Conversion from C/l to EPFD

Percent of Area C/I not to be 100.0% Units

exceeded

DBS Carrier Power -124.9 dBW/24 MHz
Allowable C/I 20 dB

Allowable Interference Power -144.9 dBW/24 MHz
Bandwidth Conversion -27.8 dB

Gain of 1 m2 antenna 43.2 dB-m2

Peak antenna gain 34 dBi

EPFD -163.5 dBW/m2/40 kHz

Northpoint Technology — August 31, 2000
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Comparison of Interference Criteria .J
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Northpoint is Covered by the Satellite Home Viewer Improvement Act (S.1948)
Which Requires Action on the Broadwave Licenses by November 29, 2000

The Bill

Sec. 2002 Local Television Service In Unserved and Underserved Markets.

(a) In General — No later than 1 year after the date of enactment of this Act, the
Federal Communications Commission (“the Commission™) shall take all
actions necessary to make a determination regarding licenses or other
authorizations for facilities that will utilize, for delivering local broadcast
television station signals to satellite television subscribers in unserved and
underserved local television markets, spectrum otherwise allocated to
commercial use.

(¢) REPORT - Not later than January 1, 2001, the Commission shall report to
the Agriculture, Appropriations, and the Judiciary Committees of the Senate
and the House of Representatives, the Senate Committee on Commerce and
Transportation, and the House of Representatives Committee on Commerce,
on the extent to which licenses and other authorizations under subsection (a)
have facilitated the delivery of local signals to satellite television
subscribers in unserved and underserved local television markets.

Legislative History
Congressional Record Section 2002 Analysis Entered By Senator Lott:

“To encourage the FCC to approve needed licenses (or other authorizations to use
spectrum) to provide local TV service in rural areas, the Commission is required to make
determinations regarding needed licenses within one year of enactment. However, the
FCC shall ensure that no license or authorization provided under this section will cause
“harmful interference” to the primary users of the spectrum or to public safety use.”

Statements in Congressional Record

Congressman Markey:

“_... Local-to-local service however, will not reach many markets initially. And even the
most robust business plans on the drawing board today do not envision extending local-
to-local beyond the top 70 markets or so. For that reason, we still need to address issues
related to how we can supplement satellite service with the deliveyr of local TV channels
in those smaller, rural markets with other wireless cable, terrestrial wireless, or cable
broadcast-only basic tier availability.



Facilitating deployment of new technologies, such as wireless terrestrial service, could
also advance the important priority of stimulating direct competitors to cable in all
markets. ... There are, for example, several companies poised to offer competition to
cable through wireless services. One of these potential cable rivals is Northpoint
Technology, which could provide cable services using existing equipment.”

Senator Kerry:

“] am pleased that Sec. 2002 of S. 1948 directs the Federal Communications Commission
to expedite its review of license applications to deliver local television signals into all
local markets. It’s my understanding that the FCC has had applications pending before it
since January, which, if approved, would clear the way for nationwide deployment of an
innovative digital terrestrial wireless system for multi-channel video programming. ...”

Senator Leahy:

“.... I’m also pleased that the Conference Report directs the Federal Communications
Commission to take expedited action on getting new technologies deployed that can
deliver local television signals to viewers in smaller television markets. ... it is so
important for the FCC to expedite review of alternative technologies, such as the digital
terrestrial wireless system developed by Northpoint Technology, which are capable of
delivering local signals into all markets on a must carry basis.”

In the Press

Broadcasting & Cable, Nov. 22, 1999, “Sat Story: Local In; Loans Out”

“Satellite TV companies intend initially to roll out the service in the top 20-25 markets.
Whether smaller markets will be able to see their local signals over satellite remains to be
seen, although language that remains in the bill allows for other facilities, such as
Northpoint Technologies, to reuse commercial satellite spectrum to offer local TV signals
and multichannel services.”

Wall Street Journal, April 21, 2000, “A Tiny Technology Company Has Satellite Giants
Fighting Hard”

“Dozens of House and Senate members have urged the FCC to approve Northpoint’s bid
to offer service nationwide. A clause in a satellite-TV bill passed last year — dubbed the
“‘Northpoint provision’ by congressional staffers — requires the FCC to decide on
applications involving Northpoint-type technology by the end of the year . . . .”
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tions Act of 1934, relating to copyright leensing and carriage of broad-
cast signals by satellite.

IN TIIE SENATE OF TIIE UNITED STATES

Novemner 17, 1999

. Lot introduced the following bill; which was read twice and referred to

the Conmmittee on the Judiciny

A BILL

amend the provisions of title 17, United States Code,
and the Communications Act of 1934, relating to copy-
right heensing and carriage of broadcast signals by sat-
cellite.

Be il enacted by the Senale and Iouse of Bepresenla-
lives of the Unaled States of America in Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) Sunort Titue.—This Act may be cited as the
“Intellectual Property and Communications Ommbus Re-
form Act of 1999,

(M) TasLe or CONTENTS.—The table of contents of

this Act 1s as follows:
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SEC. 1012. EFFECTIVE DATES.

Seetions 1001, 1003, 1005, 1007, 1008, 1009, 1010,
and 1011 (and the amendments made by such sections)
shall take effect on the date of the enactment of this Act.
The amendments made by sections 1002, 1004, and 1006

shall be effective as of July 1, 1999.

SEC. 2001. SHORT TITLE.
This title may be cited as the “Rural Liocal Broadeast

Signal Act”.

(a) IN GENERAL.—Not later than 1 year after the

date of the enactment of this Act, the Federal Commu-
nications Commission (“‘the Commission”) shall take all
actions necessary to make a determination regarding h-
censes or other authorizations for facilities that will uti-
lize, for delivering local broadeast television station signals
to satellite television subseribers in unserved and under-
served local television markets, spectrum otherwise allo-
cated to commereial use.
(b) RULES.—
(1) ForM o1 BUSINESS.—To the extent not in-

consistent. with the Communications Act of 1934

and the Commission’s rules, the Commission shall
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permit applicants under subsection (a) to engage in

partnerships, joint ventures, and similar operating

arrangements for the purpose of carrying out sub-

section (a).

(2) TIarMPUL INTERFERENCE.—The Commis-
sion shall ensure that no facility licensed or author-
ized under subsection (a) causes harmful inter-
ference to the primary users of that spectrum or to
publie¢ safety spectrum use.

(3) ]J]MI’I‘LA'I‘H)N ON COMMISSION —Except as
provided in paragraphs (1) and (2), the Commission
may not restrict any entity granted a license or
other authorization under subsection (a) from using
any reasonable compression, reformatting, or other
technology.

(¢) Rerorr.—Not later than January 1, 2001, the
Commission shall report to the Agriculture, Appropria-
tions, and the Judiciary Committees of the Senate and
the Iouse of Representatives, the Senate Committee on
Commeree, Science, and Transportation, and the Iouse
of Representatives Committee on Commeree, on the extent
to which licenses and other authorizations under sub-
seetion (a) have facilitated the delivery of local signals to
satellite television subseribers in unserved and under-

served local television markets. The report shall include—
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(1) an analysis of the extent to which local sig-
nals are being provided by direct-to-home satellite
television providers and by other multichannel video
program distributors;

(2) an enumeration of the technical, economie,
and other impediments cach type of multichannel
video programming distributor has encountered; and

(3) recommendations for specific measures to
facilitate the provision of local signals to subscribers
in unserved n‘;ld underserved markets by direct-to-
home satellite television providers and by other dis-

tributors of multichannel video programming service.

TITLE IITI-TRADEMARK
CYBERPIRACY PREVENTION

SEC. 3001. SHORT TITLE; REFERENCES.

(a) Snorr TiTLE.—This title may be cited as the
“Anticybersquatting Consumer Protection Act”.

(h) REI"I*]REN(‘ES TO THE TRADEMARK AcT oOF
1946.—Any reference in this title to the Trademark Act
of 1946 shall be a reference to the Act entitled “An Act
to provide for the registration and protection of trade-
marks used in commerce, to carry out the provisions of
certain international conventions, and for other purposes”,

approved July 5, 1946 (15 U.S.C. 1051 et seq.).
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program targeted at giving low-income
students their own "'first book.”

The “‘First Book program is a non-
prolit private organization that has
been (remendously successful gath-
ering and distibuting new children’s
books to needy children throughout
the nation. Key to the success ol “First
Book'' are local boards called “First
Book local Advisory Boards.” Under
my legislation. which would provide $5
million a year federal investment Lo
such boards. will help them leverage
millions more in funds from other
sources. “First Book’ has been suc-
cessf{ul because it is locally-driven, and
reflects private industry initiative.
“First Book' provides new books,
which the program purchases from pub-
lishers at discount rates. to disadvan-
taged children and families primarily
through tutoring. mentoring. and fam-
ily literacy programs.

This bill builds on successful elforts
underway in communities across the
country. It takes what has been a suc-
cesslul but very targeted program. and
will increase its reach and effect into
many more American communities.
“First Book"™ makes a very real dif-
ference (or disadvantaged children and
their families, and with this invest-
ment. it will make a difference for
thousands more.®

By Mrs. MURRAY:

S. 1944, A bill to provide national
challenge grants for innovation in the
education of homeless children and
youth: to the Committee on llealth,
Education, Labor, and Pensions.

STUART MCKINNEY HIOMELESS EDUCATION

IMPROVEMENT ACT

& Mrs. MURRAY. Mr. President, today
I introduce legislation on another topic
I will be discussing with Chairman JE¥-
FORDS as we move forward with reau-
thorization of the Elementary and Sec-
ondary [ducation Act in the Senate
Health, [LEducation. Labor, and Pen-
sions Committee.

The bil} deals with an improvement 1
hope we can make in the Stuart
McKinney Illomeless Education pro-
gram. While the McKinney program is
relatively small, my hope is that we
can greatly improve its effectiveness
by recognizing and funding innovative
approaches for serving homeless stu-
dents.

Chairman JiFFORDS and others have
recognized that keeping a homeless
child in their school district of origin
is vital Lo their success. Children, espe-
cially homeless children, need con-
tinuity in their lives. Yet as a nation,
we have not yet focused on funding the
innovative practices that will show
how this can be done and done effec-
tively.

In additicn, there are chronic prob-
lems facing homeless children. such as
the problens of trying Lo reach out to
unaccompanied homeless youth, those
young people who do not have parents
or guardians with them in their home-
less situation. llomeless preschoolers
present another whole range of issues
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that many schools struggle to over-
come.

My legislation will provide $2 million
each year in national competitive chai-
lenge grants for innovation in the edu-
cation of homeless children and youth.
We follow this same approach in edu-
cation technology and other areas, and
challenge grants are remarkably suc-
cessful in sparking innovation and dis-
semination of new methods of instruc-
tion.

Homeless students face many chal-
lenges, and schools face challenges in
serving them. Creating a small chal-
lenge grant for homeless education is
one necessary step we can take to help
schools help these students succeed and
achieve.o

nd the provi-
, United States Code,
and the Communications Act of 1934,
relating to copyright licensing and car-
riage of broadcast signals by satellite:
to the Committee on the Judiciary.
INTELLECTUAL PROPERTY AND
COMMUNICATIONS OMNIBUS REFORM ACT OF 1999
Mr. LOTT: Mr. President, 1 ask unan-
imous consent that the following sec-
tion-by-section analysis be printed in
the RECORD.
There being no objection, the mate-
rial was ordered to be printed in the

as the “Intellectual Property and Commu-
nications Omnibus Reform Act of 1999.”
TITLE I-SATELLITE HOME VIEWER
IMPROVEMENT ACT OF 1999

When Congress passed the Satcellite Home
Viewer Act in 1988, few Americans were fa-
miliar with satellite television. They typi-
cally resided in rural arcas ol the country
where the only means of recciving television
programming was through usc of a large.
backyard C-band satellite dish. Congress rec-
ognized the lmportance of providing thesc
people with access to broadcast program-
ming. and created a compulsory copyright li-
cense in the Satellite Home Viewer Act that
enabled satellite carriers to easily licensc
the copyrights to the broadcast program-
ming that they retransmitted to their sub-
scribers.

The 1988 Act fostered a boom in the sat-
cllite television industry. Coupled with the
development of high-powered satellite serv-
ice. or DSS, which delivers programming to
a satellite dish as small as 18 inches in di-
amcter, the satcllite industry now scrves
homes nationwide with a wide range of high
quality programming. Satellite is no longer
primarily a rural service, for it offers an at-
tractive alternative to other providers of
multichannel video programming: in par-
ticular, cable television. Because satellite
can provide direct competilion with the
cable industry. it is in the public interest to
ensure that satellite operates under a copy-
right framework that permits it to be an ef-
fective competitor.

The compulsory copyright license created
by the 1988 Act was limited to a five year pe-
riod Lo enable Congress to consider its cffec-
tiveness and renew it where necessary. The
license was renewed in 1994 for an additional
five years, and amendments made that were
intended to increase the enforcement of the
network territorial restrictions of the com-

pulsory license. ‘Two-ycar transitional provi-
sions were created Lo cnable local network
broadcasters Lo challenge satellite  sub-
scribers’ receipt of satellite network service
where the local network broadcaster had rea-
son Lo believe that thesce subsceribers received
an adequate off-the-air  signal  (rom  the
broadcaster.  The transitional provisions
were minimally effective and caused much
consumer confusion and anger regarding re-
ceipt of television network stations.

The satellite license is slated Lo expire al
the end of this year, requiring Congress to
again consider the copyright licensing re-
gime for satellite retransmissions ol over-
the-air television broadcast stations, 1 pass-
ing this legislation, the Conference Come-
mittecc was guided by scveral principles.
First, the Conference Committee believes
that promotion of competition in the mar-
ketplace for delivery of multichannel video
programming is an effective policy to reduce
costs to consumers. To that end, it is impor-
tant that the satellite industry be afforded a
statutory scheme for licensing television
broadcast programming similar to that of
the cable industry. At the same time, the
practical differences between the two indus-
tries must be recognized and accounted for,

Second, the Confercnce Commiitlee  re-
asserts Lthe importance of protecting and fos-
tering the system of television networks as
they relate Lo the concept of localism. 1t is
well recognized that television  broadcast
stations provide valuable programming tai-
lored to local needs. such as news, weather,
special announcements and information re-
lated to local activities. To that end, the
Committce has structured the copyright li-
censing regime for satellite Lo encourage and
promote retransmissions by sateHlite ol local
television broadcast stations 10 subscribers
who reside in the local markets of those sta-
tions,

Third. perhaps most importantly, the Con-
ference Committee is aware that in creating
compulsory licenses, it is acling in deroga-
tion of the exclusive property rights granted
by the Copyright Acl to copyright holdoers,
and that it thercfore needs Lo act as nar-
rowly as possible to minimize the effects of
the government’s intrusion on the broader
market in which the affected property rights
and industries operate. In this context, the
broadcast television market has developoed in
such a way that copyright licensing prac-
tices in this arca take inlo account the na-
tional network structure, which grants ex-
clusive territorial rights to programming in
a local market to local stations cither di-
rectly or through afTiliation agreements, ‘The
licenses granted in this legislation attemp
to hew as closcly Lo those arrangemoes as
possible. For cexample, these arrangements
arc mirrored in the scction 122 “local-to-
local” license, which grants satellite carriers
the right to retransmit local stations within
the station’s local market, and dooes not re-
quire a separate copyright payment hecause
the works have alrcady been licensed and
paid for with respect to viewers in those
local markets. By contrast. allowing the im-
portation of distant or out-of-market net-
work stations in derogation of the local sta-
tions’ exclusive right. bought and paid lor in
market-negotiated arrangemoents to show
the works in question undermiines those mar-
ket arrangements. Therefore, the specific
goal of the 119 license, which is Lo allow for
a life-line network television service 1o
those homes beyond the reach of their local
television stations, must be met by only al-
lowing distant network service 1o those
homes which cannot receive the local net
work television  stations,  Hence.,  the
“unserved houschold™ limitation that has
been in the license since its inception. The
Committee is mindful and respectiul of the
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interrelationship between the communica-

tions policy of “localism’ outlined above

and property rights considerations in copy-
right law, and sccks a proper balance be-
tween the (wo.

Finally . although the legislation promotes
satellite retransmissions of local stations,
the Conference Committee recognizes the
continued need to monitor the cffects of dis-
Lant signal importation by sateilite. To that
end,  the compulsory license for retrans-
mission of distant signals is extended for a
period of five years, to afford Congress the
opportunity to cvaluate the effectiveness
and continuing need for that license at the
end of the live-year period.

Section 1001. Short Title

this title may be cited as the “‘Satellite
Home Viewer improvement Act.””

Section 1002, Limitations on FExclusive Rights:
Secondary 1ransmissions by Satellite Car-
riees Within Local Markets

I'he House and the Scnate provisions were
in most respects highly similar. The con-
ference  substitute  generally  follows  the
House approach, with the differences de-
scribed here.

Section 1002 of this Act creates a new stat-
utory license. with no sunset provision. as a
new section 122 of the Copyright Act of 1976.
The new  license  authorizes the retrans-
mission of Lelevision broadcast stations by
satellite carriers to subscribers located with-
in the local markets of those stations.

Creation ol a new statutory license for re-
transmission of local signals is necessary be-
cause the current section 119 license is Hm-
ited 1o the retransmission of distance signals
by satellite. ‘The section 122 license allows
satellite carriers Jor the first time to provide
their subscribers with the television signals
they want most: their local stations. A car-
ricr may retransmit the signal of a network
station (or superstation) to all subscribers
who reside within the local market of that
station, without regard to whether the sub-
seriber resides in an Cunserved houschold.”
The term local market' is defined in Scc-
tion 119(j)(2). and generally refers Lo a sta-
tion's Designated Market Arca as defined by
Niclsen.

Because the section 122 license s perma-
nent, subscribers may obtain their local tele-
vision stations without fear that their {ocal
broadcast service may be turned off at a fu-
ture date. in addition, satellite carriers may
deliver local stations to commercial cstab-
lishments as well as homes, as the cabice in-
dustry docs under its license. These amend-
ments create parity and enhanced competi-
tion hetween the satellite and cable indus-
tries in the provision of local television
broadcast stations.

For a satellite carrier to be eligible for
this license. this Act. following the House
approach, provides both in new section 122(a)
and in new section 122(d) that a carrier may
use the new local-to-local license only if it is
in full compliance with all applicabie rules
and regulations of the Federal Communica-
tions  Commiission, including any require-
ments that the Commission may adopt by
regulation concerning carriage of stations or
progranming  exclusivity. These provisions
are modeled on similar provisions in section
111, the terrestrial compulsory license. Fail-
ure (o fully comply with Commission rules
with respect to retransmission of one or
more stations in the local market precludes
the carrier from making use of the section
122 license. Put another way, the statutory
license  overrides  the  normal  copyright
scheme only to the extent that carriers
strictly comply with the limits Congress has
put on that license,

Because terrestrial systems, such as cable,
as @ general rule do not pay any copyright
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royalty for local retransmissions of broad-
cast stations, the section 122 license does not
require payment of any copyright royalty by
satellite carriers for transmissions made in
compliance with the requiremcnts of section
122. By contrast. the section 119 statutory li-
cense for distant signals does require pay-
ment of royalties. In addition, the section
122 statutory license contains no ''unserved
houschold’’ limitation, while the section 119
license does contain that limitation.

Satellite carriers are liable for copyright
infringement, and subject to the full rem-
edies of the Copyright Act, if they violate
one or more of the following requirements of
the section 122 license. First, satellite car-
ricrs may not in any way willfully alter the
programming contained on a local broadcast
station.

Sccond, satellite carriers may not usc the
scction 122 license to retransmit a television
broadcast station to a subscriber located
outside the local market of the station. Re-
transmission of a station to a subscriber lo-
cated outside the station's local market is
covered by section 119, and is permitted only
when all conditions of that license are satis-
fied. Accordingly. satellite carriers are re-
quired to provide local broadcasters with ac-
curate lists of the street addresses of their
local-to-local subscribers so that broad-
casters may verify that satellite carriers are
making proper use of the license. The sub-
scriber information supplied to broadcasters
is for verification purposes only, and may
not be used by broadcasters for any other
reason. Any knowing provision of false infor-
mation by a satellite carrier would, under
section 122(d), bar use of the Section 122 1i-
cense by the carrier engaging in such prac-
tices. The section 122 license contains reme-
dial provisions parallel to those of Scction
119, including a ‘‘pattern or practice’’ provi-
sion that requires termination of the Section
122 statutory license as to a particular sat-
ellite carrier if it engages in certain abuses
of the license.

Under this provision, just as in the statu-
tory licenses codified in sections 111 and 119,
a violation may be proven by showing willful
activity, or simple delivery of the secondary
transmission over a certain period of time.
In addition to termination of service on a na-
tionwide or local or regional basis, statutory
damages are available up to $250,000 for cach
6-month period during which the pattern or
practice of violations was carried out. Sat-
cilite carriers have the burden of proving
that they are not improperly making usc of
the section 122 license to serve subscribers
outside the local markets of the tclevision
broadcast stations they arc providing. The
penalties created under this section parallel
those under Section 119, and are to deter sat-
cllite carriers from providing signals to sub-
scribers in violation of the licenses.

‘The section 122 license is limited in geo-
graphic scope to service to locations in the
United States, including any commonwealth,
territory or possession of the United States.
In addition, section 122(J) makes clear that
local retransmission of television broadcast
stations to subscribers is governed solely by
the section 122 license, and that no provision
of the section 111 cable compulsory license
should be interpreted to allow satellite car-
riers to make local retransmissions ol tele-
vision broadcast stations under that license,
Likewise, no provision of the section 119 li-
cense {or any other law) should be inter-
preted as authorizing local-to-local retrans-
missions. As with all statutory licensces,
these explicit limitations arc consistent
with the general rule that. because statutory
licenses are in derogation of the exclusive
rights granted under the Copyright Act, they
should be interpreted narrowly.

Secction 1002(a) of this Aci contains new
standing provisions. Adopting the approach
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of the House bill, section 122(N(1) of the
Copyright Act is parallel to scction 119(c).
and cnsurcs that local stations, in addition
to any other parties that qualily under other
standing provisions of the Act, will have the
ability to suc for vielations of scction 122,
New scction 122(0(2) of the Copyright Act en
ables a local television station that is not
being carried by a satellite carvier in viola-
tion of the license to file a copyright in-
fringement lawsuit in federal court to en-
force its rights.
Section 1003. Extension of Eflect of Amendments
to Section 119 of Title 17, United Stavtes Code

As in both the House bill and the Senate
amendment, this Act extends the section 119
satellite statutory license for a period of five
years by changing the expiration date of the
lcgislation from December 31, 1999, 1o De-
cember 31, 2004. The procedural and romedial
provisions of section 119, which have already
becn interpreted by the courts, are being ox-
tended without change. Should the section
119 license be allowed to expire in 2004, it
shall do so at midnight on December 31, 2004
so that the license will cover the entive sec-
ond accounting period of 2004.

The advent of digital terrestrial broad-
casting will neccessitate additional review
and reform of the distant signal statutory li-
cense. And responsibility to oversee the de-
velopment of the nascent local station sat-
ellite service may also require for roview of
the distant signal statutory license in the fu-
ture. For cach of these reasons, this Act os-
tablishes a period for review in 5 years.,

Although the section 119 regime is largely
being extended in its current form. certain
sections of the Act may have a ncar-term of-
fect on pending copyright infringement faw-
suits brought by broadcasters against sal-
ellite carriers. These changes are prospective
only; Congress does not intend to change the
legality of any conduct that occurred prior
to the date of enactment. Congress does in-
tend, however, to benefit consumers where
possible and consistent with existing copy-
ri%ht law and principles. .

‘his Act attemipts  to strike a balance
among a variety of public policy goals. While
increasing the number of potential sub-
scribers Lo distant network signals, this Act
clarifies that satcllite carriers may carry up
to, but no more than. two stations affiliated
with the same network. The original purpose
of the Satellite Home Viewer Act was to en-
sure that all Americans could receive net-
work programming and other television serv-
ices provided they could not receive thase
services over-the-air or in any other way.
This bili reflects the desire of the Conference
to meet this requirement and consuimers’ ox-
pectations to receive the traditional level ol
salellite service that has built up over the
years, while avoiding an crosion of the pro-
gramming market affected by the statutory
licenses.

Section 1004. Computation ol Royalty Fees lor
Satcllite Carriers

l.ike both the House bill and the Senate
amendment, this Act reduces the royalty
fees currently paid by satellite carriers for
the retransmission of network and supersta
tions by 45 percent and 30 percent, respoec-
tively. These are reductions of the 27 cent
royalty fees made cffective by the Librarian
of Congress on January 1, 1998. 'I'he reduc-
tions take effect on July I, 1909, which is the
beginning of the sccond accounting period
for 1999, and apply to all accounting periods
for the five-year extension of the section 119
license. The Committee has drafted this pro-
vision such that, if the section 119 lcense is
renewed after 2004, the 45 pereent and 30 por-
cent reductions of the 27 cent fee will remain
in cffect. unless altered by legislative
amendment.,
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In addition. section 119{c} of title 17.
United States Code. is amended to clarily
that in royalty distribution proceedings con-
ducted under section 802 of the Copyright
Acl. the Public Broadcasting Service may
acl as agent for all public television copy-
right claimants and alt Public Broadcasting
Service member stations.

Section 1005, Distant Signal Eligibility for Con-
Stuner's

The Senate bill contained provisions re-
taining the existing Grade B intensity stand-
ard in the definition of “unserved housc-
hold.”” The House agreed to the Senate provi-
sions with amendments. which extend the
“unserved household” definition of section
12 of title 17 intact in certain respects and
amend it in other respects. Consistent with
the approach of the Scenate amendment, the
central feature of the existing definition of
“unserved houschold™ -inability to receive,
through usc of a conventional outdoor roof-
top receiving antenna, a signal of Grade B
intensity from a primary network station-
remains intact. ‘The legislation directs the
FCC, however, to examine the definition of
“Grade BB intensity,” reflecting the dBu lev-
cls long set by the Federal Communications
Commission in 47 C.F.R. § 73.683(a), and issue
a rulemaking within 8 months after enact-
ment Lo evaluate the standard and. if appro-
priate. make recommendations Lo Congress
aboul how (o modify the analog standard,
and make a further recommendation about
what an appropriate standard would be for
digital signals. In this fashion, the Congress
will have the best input and recommenda-
tions from the Commission, allowing the
Commission wide iatitude in its inquiry and
recommendations, but reserve for jtself the
finnl decision-making authority over the
scope of the copyright licenses in question,
in light of all relevant factors.

The amended  definition  of  ‘“‘unserved
houschold” makes other consumer-friendly
changes. 1L will climinate the requirement
that a cable subscriber wait 90 days to be eli-
gible for satellite delivery of distant net-
work signals. After enactment, cable sub-
scribers will be eligible to receive distant
network signals by satellite, upon choosing
to do so, il Lthey satisfy the other require-
ments of section 119,

In addition. this Act adds three new cat-
cgories to the definition of “unserved house-
hold”™ in section 119{d)(10): (a) certain sub-
scribers to network programming who are
not predicted Lo receive a signal of Grade A
intensity from any station of the relevant
network, (b)) operators of recreational vehi-
cles and commercial trucks who have com-
plicd with certain documentation require-
ments, and {c} certain C-band subscribers to
network  programming. This Act also con-
firms in new section 119(d)(10)(B) what has
long been understood by the partics and ac-
cepted by the courts, namely that a sub-
scriber may receive distant network service
i all network stations affillated with the
relevant network that are predicted to serve
that subscriber give their written consent.

Section 1005(a)(2) of the bill creates a new
section 119(a)(2){(B3){(1) of the Copyright Act to
prohibit a satellite carrier from delivering
more than two distant TV stations afflliated
with a single network in a single day 1o a
particular customer. This clarifies that a
satelite carrier provides a signal of a tele-
vision station throughout the broadcast day.
rather  than  switching between stations
throughout & day to pick the best program-
ming among difTerent signals.

Section 1005(a)(2) of this Act creates a new
section 119 2) (B) (i1} (D of the Copyright Act
ta conlirm that courts should rely on the
FCC's 11.1.R model to presumptively deter-
mine whether a household is capable of re-
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ceiving a signal of Grade B intensity. The

conferees understand that the partics to

copyright Infringement litigation under the

Satcllite Home Viewer Act have agreed on

detailed procedures for implementing the

current version of ILL.R, and nothing in this

Act requires any change in those procedures.

In the future, when the FCC amends the
11.1.R model to make it more accurate pursu-

ant to section 339(c)(3) of the Communica-

tions Act of 1934, the amended model should

be used in place of the current version of
ILLR. The new language also confirms in
new section 119(a)(2) (B)(11)(I1) that the ulti-

mate determination of eligibility to rececive

network signals shall be a signal intensity

test pursuant to 47 C.F.R. § 73.686(d). as re-
flected in new section 339(c){5) of the Com-

munications Act of 1934. Again, the conferces
understand that existing Satellite lome
Viewer Act court orders already incorporate

this FCC-approved measurement method,

and nothing in this Act requires any change
in such orders. Such a signal intensity test

may be conducted by any partly to resolve a
customer’s eligibility in litigation under scc-

tion 119,

Section 1005(a)(2) of this Act crcates a new
section 119(a)(2)(B)(iil) of the Copyright Act
to permit continued delivery by means of C-
band transmissions of network stations to C-
band dish owners who received signals of the
pertinent network on October 31, 1999, or
were recent]y required to have such service
terminated pursuant to court orders or sct-
tlements under section 119. This provision
does not authorize satellite delivery of net-
work stations to such persons by any tech-
nology other than C-band.

Section 1005(b) also adds a new provision
(E) to section 119(a)(5). The purpose of this
provision is to allow certain longstanding
superstations to continue to be delivered to
satellite customers without regard to the
‘‘unserved household'' limitation. even if the
station now technically qualifies as a “'net-
work station’ under the 15-hour-per-weck
definition of the Act. This exception will
cease to apply if such a station in the future
becomes affiliated with once of the four net-
works (ABC, CBS, Fox, and NBC) that quali-
fied as networks as of January 1, 1995,

Scction 1005(c) of this Act adds a ncw scc-
tion 119(c) of the Copyright Act. This provi-
sion contains a moratorium on terminations
of network stations to certain otherwise in-
cligible recent subscribers to network pro-
gramming whose service has been (or soon
would have been) terminated and allows
them to continue to be eligible for distant
signal services. The subscribers affected are
those predicted by the current version of the
1HL.I.R model to receive a signal of less than
Grade A intensity from any network station
of the relevant network defined in scction
73.683(a) of Commission regulations (47
C.F.R. 73.683(a)) as in effect January 1. 1999
As the statutory language reflects, recent
court orders and settlements between the
satellite and broadcasting industries have re-
quired {or will in the near future requirc)
significant numbers of terminations of net-
work stations to ineligible subscribers in
this category. Although the conferces
strongly condemn lawbreaking by satellite
carriers, and intend for satellite carriers to
be subject to all other available legal rem-
edies for any infringements in which the car-
riers have engaged, the conferees have con-
cluded that the public interest il be served
by the grandfathering of this limited cat-
cgory of subscribers whose .ervice would
otherwise be terminated.

The decision by the conferees to direct this
limited grandfathering should not be under-
stood as condoning unlawful conduct by sat-
cllite carriers, but rather reflects the con-
cern of the conference for those subscribers
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who would otherwise be punished for the ac-
tions of the satellite carriers. Note that in
the previous 18 months, court decisions have
required the termination of some distant
network signals to some subscribers. How-
cver, the Conferces arc aware that in some
cascs satellite carriers terminated  distant
network service that was not subject Lo the
original lawsuit. The Conferees intend that
affected subscribers remain eligible for such
service.

The words “‘shall remain cligible™ in scc-
tion 119(c) refer to cligibility to receive sta-
tions affiliated with the same network from
the same satellite carrier through use of the
same transmission technology at the samce
location; in other words, grandlathered sta-
tus is not transferable 1o a different carrier
or a diffcrent type of dish or at a new ad-
dress. The provisions of new scction 19(e)
arc incorporated by reference in the defini-
tion of “unserved houschold™” as new section
119(d) (10)(C).

Scction 1005(d) of this Act creates a new
section 119(a)(11), which contains provisions
governing delivery of network stations (o
recreational vehicles and commercial trucks.
This provision Is, in turn, incorporated in
the definition of '‘unserved houschold™ in
new  section 119(d)(10)(1D). The purpose of
these amendments Is o allow the operators
of rccreational vehicles and  commercial
trucks to usc satellite dishes permanently
attached to those vehicles to receive, on tel-
evision sets located inside those vehicles,
distant network signals pursuant (o section
119. To prevent abuse of this provision, the
exception for recreational vehicles and com-
mercjal trucks is limited to persons who
have strictly complicd with the documenta-
tion requirements set forth in section
119(a)(11). Among other things. the exceplion
will only become available as Lo a particular
recreational vehicle or commercial truck
after the satellite carrier has provided all af-
fected networks with all documentation set
forth in section 119(a). The exception will
apply only for reception in thal particular
recreational vehicle or truck, and does not
authorize any delivery of network stations
to any fixed dwelling.

Scction 1006. Public Broadcasting Service Salt-
cllite Feed

The conference agreement follows the Sen-
ate bill with an amendment that applies the
network copyright royalty rate to the Public
Broadcasting Scrvice the satellite feed. ‘T'he
conference agreement grants satellite car-
riers a scction 119 compulsory license to re-
transmit a national satellite leed distributed
and designated by PBS. The license would
apply to educational and informational pro-
gramming to which PBS currently holds
broadcast rights. The license, which would
extend to all houscholds in the United
States, would sunset on January 1, 2002, the
datc when local-to-local must-carry obliga-
tions become effective. Under the conference
agreement, PBS will designate the national
satellite feed for purposes of this section.

Section 1007. Application of Federal Com-
nications Commission Regulations

The section 119 license is amended to clar-
ify that satellite carriers must comply with
all rules, regulations, and authorizations of
the Federal Communications Commission in
order to obtain the benefits of the section 19
Heense. As provided in the House bill, this
would include any programming exclusivity
provisions or carriage requirements that the
Commission may adopl. Vieolations of such
rules, regulations or authorizations would
render a carricr ineligible for the copyright
statutory license with respect to that re
transmission.
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Section 1008, Rules for Satellite Carriers Re-
transmitting Television Broadeast Signals

‘The Senate agrees to the House bill provi-
sions regarding carriage of television broad-
cast signals, with certain amendments, as
discussed below, Section 108 creates new sec-
Lions 338 and 339 of the Communications Act
of 1934, Scction 338 addresses carriage of
local television signals, while section 339 ad-
dresses distant television signals.

New section 338 requires satellite carriers,
by January 1, 2002, to carry upon rcequest all
local broadcast stations’ signals in local
markets in which the satellite carriers carry
at least one signal pursuant Lo section 122 of
title 17, United States Code. The conference
report added the cross-reference to section
122 to the House provision to indicate the re-
lationship between the benefits of the statu-
tory license and the carriage requirements
imposcd by this Act. Thus, the conference re-
port provides that, as of January 1, 2002, roy-
alty-free copyright licenses for satellite car-
riers to retransmit  broadcast signals to
viewers in the broadcasters’ service arcas
will be available only on a market-by-mar-
ket basis.

‘the procedural provisions applicable to
section 338 (concerning costs, avoidance of
duplication, channel positioning. compensa-
tion for carriage. and complaints by broad-
cast stations) are generally parallel to those
applicable to cable systems. Within one yecar
after enactment, the Federal Communica-
tions Connmnission is Lo issue implementing
regulations which are to impose obligations
comparable to those imposed on cable sys-
tems under paragraphs (3) and (4) of section
614(h) and paragraphs (1) and (2) of scction
615(g). such as the requirement to carry a
station’s entire signal without additions or
deletions. The obligation to carry local sta-
tions on contiguous channels is illustrative
of the general requirement to ensure that
satellite carriers position local stations in a
way that is convenient and practically acces-
sible for consumers. By directing the FCC to
promulgate these must-carry rules, the con-
ferees do not take any position regarding the
application of must-carry rules to carriage of
digital television signals by either cable or
satellite systems.,

‘To make use of the local license, satellite
carriers must  provide the local broadcast
station signal as part of their satellite serv-
ice. ina manner consistent with paragraphs
(b), {¢). (d). and (¢). FCC rcgulations, and rec-
transmission consent  requirements.  Until
January 1, 2002, satellite carriers are granted
a  royalty-free  copyright  license to  re-
transmit broadcast signals on a station-by-
station basis, consistent with retransmission
consent requirements. The transition period
is intended to provide the satellite industry
with a transitional period to begin providing
local-into-local satellite service to commu-
nities throughout the country.

The conferces believe that the must-carry
provisions of this Act neither implicate nor
violate the First Amendment. Rather than
requiring carriage of stations in the manner
of cable’s mandated duty, this Act allows a
satellite carrier to choose whether to incur
the must-carry obligation in a particular
market in exchange for the benefits of the
local statutory license. It does not deprive
any programmers of potential access o car-
riage by satellite carriers. Satellite carriers
remain free Lo carry any programming for
which they are able to acquire the property
rights. The provisions of this Act allow car-
riers an easier and more inexpensive way to
abtain the right to use the property of copy-
right holders when they retransmit signals
from all ol & market’s broadcast stations to
subscribers  in that  market. The choice
whether to retransmit those signals is made
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by carriers, not by the Congress. The pro-
posed licenses are a matter of legislative
grace. in the nature of subsidics Lo satellite
carriers. and reviewable under the rational
basis standard. '

In addition, the conferces are confident
that the proposed licensc provisions would
pass constitutional muster even if subjected
to the O'Brien standard applied to the cable
must-carry requirement. ? The proposed pro-
visions are intended to preserve frec tele-
vision for those not served by satellitc or
cable systems and to promote widespread
dissemination of information from a multi-
plicity of sources. The Supremec Court has
found both to be substantial interests, unre-
lated to the suppression of {rec expression. ?
Providing the proposed license on a market-
by-market basis furthers both goals by pre-
venting satellite carriers from choosing to
carry only certain stations and effectively
preventing many other local broadcasters
from reaching potential viewers in their
scrvice arcas. The Conference Committee is
concerned that, absent must-carry obliga-
tions, satellitc carriers would carry the
major network affiliates and few other sig-
nals. MNon-carried stations would face the
same loss of viewership Congress previously
found with respect to cable noncarriage. *

The proposed licenses place satellite car-
ricr in a comparable position to cable sys-
tems, competing for the same customers. Ap-
plying a must-carry rule in markets which
satcllite carriers choose to serve bencfits
consumers and enhances competition with
cable by allowing consumers the same range
of choice in local programming they rececive
through cable service. The conferces expect
that, by January 1, 2002, satellite carricrs'
market share will have increased and that
the Congress’ interest in maintaining free
over-the-air television will be undermined if
local broadcasters are prevented from reach-
ing viewers by either cable or satellite dis-
tribution systems. The Congress' preference
for must-carry obligations has already been
proven effective, as attested by the appear-
ance of several emerging networks, which
often serve underserved market segments.
There are no narrower alternatives that
would achieve the Congress’ goals. Although
the conferees expect that subscribers who re-
ceive no broadcast signals at all from their
satellite service may install antennas or sub-
scribe to cable service in addition to sat-
ellite service, the Conference Committee is
less sanguine that subscribers who reccive
network signals and hundreds of other pro-
gramming choices from their satellite car-
rier will undertake such trouble and expense
to obtain over-the-air signals from inde-
pendent broadcast stations. National fecds
would also be counterproductive becausc
they siphon potential viewers from local
over-the-air  affiliates. In sum, the Con-
ference Committee finds that trading the
benefits of the copyright license for the must
carry requirement is a fair and reasonabic
way of helping viewers have access to all
local programming while benefitting sat-
ellite carriers and their customers.

Scction 338(c) contains a limited exception
to the general must-carry requirements,
stating that a satellite carrier nced not
carry two local affiliates of the same net-
work that substantially duplicate each oth-
crs’ programming. unless the duplicating
stations are licensed to communities in dif-
ferent states. The latter provisions address
unique and limited cases, including WMUR
(Manchester, New Hampshire) / WCVB (Bos-
ton, Massachusetts) and WPTZ (Plattsburg.
New York)) WNNE (White River Junction,
Vermont), in which mandatory carriage of

See footnotes at end of Analysis.
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both duplicating local stations upon reguest
assures that satellite subscribers will not be
precluded from receiving the network affil-
iate that is licensed o the state in which
they reside.

Because of unique technical challenges on
satellite technology and constraints on the
use of satellite spectrum, satellite carriers
may initially be limited in their ability to
deliver must carry signals into multipic
markets. New compression  technologios,
such as video streaming, may help overcome
these barriers however, and, if deployed,
could cnable satcllite carriers to deliver
must-carry signals into many more markets
than they could otherwise. Accordingly, the
conferees urge the FCC, pursuant o its obli-
gations under section 338, or in any other re-
lated proccedings. Lo not prohibit satellite
carriers [rom using rcasonable compression,
reformatting., or similar technologies o
meet their carriage obligations, consistent
with existing authority.

» * * * *

New secction 333 of the Communications
Act contains provisions concerning carriage
of distant television stations by satellite
carriers. Section 339(a)(1) limits satellite
carriers to providing a subscriber with no
more than two stations affiliated with a
given television network [from outside the
iocal market. In addition, a satellite carrier
that provides two distant signals to cligible
households may also provide the local tele-
vision signals pursuant to scction 122 of title
17 if the subscriber offers local-to-local serv-
ice in the subscriber's market. This provi-
sion furthers the congressional policy ol lo-
calism and diversily of broadcast program-
ming. which provides locally-relevant news,
weather, and information, but also allows
consumers in unserved houscholds to enjoy
network programming obtained via distant
signals. Under new section 339(a)(2). which is
based on the Senate amendment, the know-
ing and willful provision of distant tcievision
signals in violation of these restrictions is
subject Lo a forfeiture penalty under section
503 of the Communications Actl of $50,000 per
violation or for cach day of a continuing vio-
lation.

New scction 339(b) (1) (A) requires the Cony-
mission to commence within 45 days ol on-
actment, and complete within one year alter
the date of enactment, a rulemaking to de-
velop regulations Lo apply network non-
duplication, syndicated cexclusivity  and
sports blackout rules to the transmission of
nationally distributed superstations by sat-
cllite carriers. New scction 339(Mb)(1)(13) re-
quires the Commission Lo promulgate regu-
lations on the same schedule with regard to
the application of sports blackout rules (o
network stations. ‘These regulations under
subparagraph (I3) are to be imposed “'to the
extent technically feasible and not cconomi-
cally prohibitive’” with respect Lo the af-
fected parties. The burden of showing that
conforming to rules similar to cable would
be ‘“‘economically prohibitive” is a heavy
one. It would entail a very serious cconomic
threat to the health of the carrier. Without
that showing, the rules should be as similar
as possible to that applicable to cable serv-
ices.

Section 33%(c) of the Comumunications Act
ol 1934 addresses the three distinct arcas dis-
cussed by the Commission in its Report &
Order in Docket No. 98 201: (i) the definition
of "“Grade B intensity,” which is the sub-
stantive standa.d for determining cligibility
Lo receive distant network stations by sat-
ellite, (ii) prediction of whether a signal of
Grade B intensity from a particular station
is present at a particular houschold, and (iii)
measurement of whether a signal of Grade 13
intensity from a particular station is present
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al a particular houschold. Section 339(c) ad-
drosses cach of these topics.

New section 339(c) addresses evaluation
and possible recommendations for modifica-
tion by (he Commission of the definition of
Grade 13 intensity, which is incorporated
into the definition of “unserved household™
m section 119 of the Copyright Act. Under
section 339(c). the Commission is to complete
a ruiemaking within 1 year after enactment
Lo evaluate, and if appropriate to rec-
onunend modifications to the Grade B inten-
sity standard for analog signals set forth in
47 C.F.1R. §73.683(a). for purposes of deter-
mining cligibility for distant signal satcellite
service. In addition, the Commission is to
recommend a signal standard for digital sig-
nals Lo prepare Congress to update the statu-
tory license for digital tclevision broad-
casting. ‘The Committee intends that this re-
port would reflect the FCC's best rec-
ommendations in light of all relevant consid-
vrations. and be based on whatever factors
and information the Commission deems rel-
evant 1o determining whether the signal in-
tensity standard should be modified and in
what way. As discussed above, the two-part
process  allows  the Commission to  rec-
omimend modifications leaving to Congress
the decision-making power on modifications
ol the copyright licenses at issue.

Section 33%{c)(3) addresses requests to local
television stations by consumers for waivers
ol the eligibility requirements under section
119 of title 17, United States Code. If a sat-
cllite carrier is barred from delivering dis-
tant network signals to a particular cus-
tomer because the 11L.LR model predicts the
customer to be served by one or more tele-
vision stations affiliated with the relevant
network, the consumer may submit to those
stations, through his or her satellite carrier,
a written request for a waiver. The statutory
phrase “station asserting that the retrans-
mission s prohibited’” refers to a station
that is predicted by the H.LLR model to serve
the houschold. llach such station must ac-
cept or reject the waiver request within 30
davs aiter receiving the request from the
satcllite carrier. If a relevant network sta-
tion grants the requested waiver, or fails to
act on the waiver within 30 days, the viewer
shall be deemied unserved with respect to the
local network station in question.

Section 339(c)(4) addresses the ILLR pre-
dictive model developed by the Commission
in Docket No. 98 201. The provision requires
the Commission to attempt to increase its
accuracy further by taking into account not
only terrain, as the 11.L1LR model does now,
but also land cover variations such as build-
ings and vegetation. If the Commission dis-
covers other practical ways Lo improve the
accuracy of the 11.1.R model still further, it
shall implement those methods as well. The
linchpin of whether particular proposed re-
finements to the 11.1.R model result in great-
er accuracy is whether the revised model’s
predictions are closer Lo the results of actuai
ficld testing in terms of predicting whether
houscholds are served by a local affiliate of
the relevant network.

The H.1.R model of predicting subscribers’
cligibility will be ol particular use in rural
arcas. 'To make the 1LLR more accurate and
more useful to this group of Americans, the
Conference Committee believes the Commis-
sion should be particularly careful to ensure
that the HLER is accurate in arcas that usc
star routes, postal routes, or other address-
ing systems that may not indicate clearly
the docation of the actual dwelling of a po-
tential subscriber. ‘The Commission should
to ensure the model accurately predicts the
signal strength at the viewers' actual loca-
Lion.

New section 339(c)(5) addresses the third
arca discussed in the Commission’s Report &
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Order in Docket No. 98-201, namely signal in-
tensity testing. This provision permits sat-
cllite carriers and broadcasters to carry out
signal intensity measurements, using the
procedures set forth by the Commission in 47
C.F.R. §73.686(d). to determine whether par-
ticular houscholds are unserved. Unless the
parties otherwise agree, any such tests shall
be conducted on a ''loser pays’ basis, with
the network station bearing the costs of
tests showing the household to be unserved,
and the satellite carrier bearing the costs of
tests showing the houschold to be served. If
the satellite carrier and station is unable Lo
agree on a qualified individual to perform
the test, the Commission is to designate an
independent and neutral entity by rule. The
Commission is to promulgate rules that
avoid any undue burdens being Imposed on
any party.

Section 1009. Retransmission Conscrt

Section 1009 amends the provisions of scc-
tion 325 of the Communications Act gov-
erning retransmission consent. As revised,
section 325(b)(1) bars multichannel video pro-
gramming distributors from retransmitting
the signals of television broadcast stations,
or any part thereof, without the express au-
thority of the originating station. Section
325(b}{2) contains several exceptions to this
general prohibition, including noncommer-
cial stations, certain superstations, and,
until the end of 2004, retransmission of not
more thari two distant signals by satellite
carriers to unserved households outside of
the local market of the retransmitted sta-
tions, and (E) for six months to the retrans-
mission of local stations pursuant to the
statutory license in section 122 of the title
17.

Scction 1009 also amends section 325(b) of
the Communications Act to require the Com-
mission to issue regulations concerning the
exercise by television broadcast stations of
the right to grant retransmission consent.
The regulations would, until January 1, 2006,
prohibit a television broadcast station from
entering into an exclusive retransmission
consent agreement with a multichannel
video programming distributor or refusing to
negotiate in good faith regarding retrans-
mission consent agreements. A television
station may generally offer different re-
transmission consent terms or conditions,
including price terms, to different distribu-
tors. The FCC may determine that such dif-
ferent terms represent a failure to negotiate
in good faith only if they are not based on
competitive marketplace considerations.

Section 1009 of the bill adds a new sub-
section {e) to section 325 of the Communica-
tions Act. New subsection 325(e) creates a sct
of cxpedited enforcement procedures for the
alleged retransmission of a television broad-
cast station in its own local market without
the station’s consent. The purpose of these
expedited procedurc is to ensurc that delays
in obtaining relief from violations do not
make the right to retransmission conscnt an
empty one. The new provision requires 45-
day processing of local-to-local retrans-
mission consent complaints at the Commis-
sion, followed by expedited enforcement of
any Commission orders in the United States
District Court for the Eastern District of
Virginia. In addition, a television broadcast
station that has been retransmitted in its
local market without its consent will be en-
titled to statutory damages of $25.000 per
violation in an action in federal district
court. Such damages will be awarded only if
the television broadcast station agrees to
contribute any statutory damage award
above $1.000 to the United States Treasury
for public purposes. The expedited enforce-
ment provision contains a sunset which pre-
vents the filing of any complaint with the
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Commission or any action in federal district
court to enforce any Commission order under
this section after December 31, 2001, ‘Yhe con-
ferees believe that these procedural provi
sions, which provide ample duce process pro-
tections while ensuring speedy enforcement,
will ensure that retransmission consent will
be respected by all parties and promote a
smoothly functioning marketplace.

Section 1010. Severability

Section 1010 of the Act provides that il any
provision of scction 325(b) ol the Commu-
nications Act as amended by this Acl is de-
clared unconstitutional, the remaining pro-
visions of that section will stand.

Section 1011, Technical Amendmoents

Scction 1011 of this Act makes technical
and conforming amendments Lo sections 101,
1i1, 118, 501, and 510 of the Copyright Act.
Apart from these technical amendments,
this legislation makes no changes to section
111 of the Copyright Act. In particular, noth-
ing in this legislation makes any changes
concerning entitlement or eligibility for the
statutory licenses under scections 11 and 119
nor specifically to the definitions of “cable
system’’ under section 111{f), and “‘satclite
carrier’’ under section 119(d)(6). Certain tech-
nical amendments o these definitions that
were included in the Conference Report to
the Inteliectual Property and Conmmunica-
tions Ominibus Reform Act (1PCORA) of 1999
are not inciuded in this legislation. Congress
intends that neither the courts nor the Copy-
right Office give any legal significance cither
to the inclusion of the amendments in the
IPCORA conference report or their omission
in this legislation. These statutory defini-
tions are to be interpreted in the same way
after cnactment of this legislation as they
were interpreted prior to cnactment of this
legislation.

ection 1011(b) makes a technical and
clarifying change to the definition of o
“work made for hire” in section 101 of the
Copyright Act. Sound recordings have been
registered in the Copyright Office as works
made for hire since being protected in their
own right. This clarifying amendmoent shall
not be deemed to imply that any sound re-
cording or any other work would not other-
wise qualify as a work made for hire in the
abscnce of the amendment made by this sub-
section. .
Section 1012, Effective dates.

Under section 1012 of this Act, sections
1001, 1003, 1005, and 1007 through 1011 shall be
effective on the date of enactment. T'he
amendments made by sections 1002, 1004, and
1

Section 2001. Short Title
This title may be referred to as the "Rural
gadco ignal Act.”

UnsoTvea e 8 ;
To encourage the FCC to approve necded
licenses (or other authorizations to use spec-
trum) to provide local TV service in rural
arcas, the Commission is required to make
determinations regarding needed  licenses
within onc year of cnactment.,

However, the FCC shall ensure that no li-
cense or authorization provided under this
section wil cause "harmful interference” (o
the primary users of the spectrum or to pub-
lHc safety use. Subparagraph (2). states that
the Commission shall not license under sub-
section (a) any facility that causes harmlul
interference to existing primary users of
spectrum or to public safely use. ‘The Com-
mission typlcally categorizes a liconsed serv.
lce as primary or secondary. Under Commis-
sion rules, a sccondary service cannot b au-
thorized to operate in the same band as a
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primary user of Lhat band unless the pro-
posed secondary user conclusively  dem-
onstrates that the proposed sccondary usc
will not cause harmful interference to the
primary scrvice. ‘I'he Commission is to define
“harnful interference’ pursuant to the defi-
nition at 47 C.F.R. section 2.1 and in accord-
ance with Commission rules and policies.

For purposes ol section 2005(b)(3) the FCC
may consider a compression, reformatting or
other (echnology to be unreasonable if the
techmology is incompatible with other appli-
cable FCC regulation or policy under the
Communications Act of 1934, as amcended.

‘The Commission also may not restrict any
entity gramted a license or other authoriza-
tion under this section, except as otherwise
specified. from using any reasonable com-
pression. reformatting. or other technology.

TEILE P TRADEMARK CYBERPIRACY

PREVENTION
Section 3001. Short Title: References

‘T'his section provides that the Act may be
cited as the Anticybersquatting Consumer
Protection Act” and that any relerences
within the bill Lo the Trademark Act of 1946
shall be a reference to the Act entitled "An
Act 1o provide for the registration and pro-
tection of trademarks used in commerce, to
carry out the provisions of certain inter-
national conventions, and for other pur-
poses,” approved July 5, 1946 (15 U.S.C. 1051
¢t seq). also commonly referred to as the
l.anham Act.

See. 302 Cyberpiracy Prevention

Subsection (a). In General. This subsection
amends the ‘I'rademark Act to provide an ex-
plicit trademark remedy for cybersquatting
under a new section 43(d). Under paragraph
{D(A) of the new section 43(d). actionable
conduct would include the registration, traf-
ficking in. or use of a domain name that is
identical or confusingly similar to, or dilu-
tive of. the mark of another, including a per-
sanal name that is protected as a mark
under section 43 of the Lanham Act, provided
that the mark was distinctive (i.e., enjoyed
trademark status) at the time the domain
name was registered, or in the case of trade-
mark dilution, was famous at the time the
domain name was registered. The bill is
carclully and narrowly tailored, however, to
extend only to cases where the plaintiff can
demonstrate that the defendant registered,
trafficked in, or used the offending domain
name with bad-faith intent to profit from
the goodwill of a mark belonging to someone
cise. Thus, the bill does not extend Lo Inno-
cent domain name  registrations by those
who are unaware of another’'s use of the
name. or even to someone who is aware of
the trademark status of the name but reg-
isters a domain name containing the mark
lor any reason other than with bad faith in-
tent to profit from the goodwill associated
with that mark.

The phrase “including a personal name
which is protected as a mark under this sec-
tion” addresses situations in which a per-
son's namce is protected under section 43 of
‘the Lanham Act and is used as a domain
name. The Lanham Act prohibits the use of
false designations of origin and [alse or mis-
leading representations. Protection under 43
of the Lanham Act has been applicd by the
courts to personal names which function as

marks. such as service marks, when such
marks are infringed.  Infringement  may
occur when the endorsement of products or
services in fnterstate commerce is falsely

implied through the use of a personal name,
or otherwise. withoul regard to the goods or
services of the parties. This protection also
applies to domain names on the internet,
where  [alsely  implied  endorsements  and
other types of infringement can cause great-
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er harm to the owner and confusion to a con-
sumer in a shorter amount of time than is
the casc with traditional media. The protec-
tion offered by section 43 to a personal name
which functions as a mark, as applicd to do-
main names, is subject to the same fair use
and first amendment protections as have
been applied traditionally under trademark
law, and is not intended to expand or limit
any rights to publicity recognized by States
under State law.

Paragraph (1)(B)(i) of the new section 43{d)
sets forth a number of nonexclusive, non-
exhaustive factors to assist a court in deter-
mining whether the required bad-faith cle-
ment exists in any given case. These factors
arc designed to balance the property inter-
ests of trademark owners with the legiti-
mate interests of Internet users and others
who seek to make lawful uses of others’
marks, including for purposes such as com-
parative advertising, comment, criticism,
parody. news reporting,. fair usc, etc. The bill
suggests a total of nine factors a court may
wish to consider. The first four suggest cir-
cumstances that may tend to indicate an ab-
sence of bad-faith intent to profit from the
goodwill of a mark, and the next four sug-
gest clrcumstances that may tend to indi-
cate that such bad-faith intent exits. The
last factor may suggest either bad-faith or
an abscnce thereof depending on the cir-
cumstances.

First, under paragraph (1)(B)(i)(1), a court
may consider whether the domain name reg-
istrant has trademark or any other inteliec-
tual property rights in the name. This factor
recognizes, as does trademark law in gencral,
that there may be concurring uses of the
same name that are noninfringing, such as
the use of the "'Delta” mark for both air
travel and sink faucets. Similarly, the reg-
istration . of the domain name
“deltaforce.com’ by a movie studio would
not tend to indicate a bad faith intent on the
part of the registrant to trade on Delta Air-
lines or Delta Faucets’ trademarks,

Sccond. under paragraph (1(B)(H)(ID). a
court may consider the extent to which the
domain name is the same as the registrant’s
own legal name or a nickname by which that
person Is commonly identified. This factor
recognizes, again as does the concept of fair
use in trademark law, that a person should
be able to be identified by their own name,
whether in their business or on a web site.
Similarly, a person may bear a legitimatc
nickname that is identical or similar to a
well-known trademark, such as in the well-
publicized casc of the parents who registered
the domain name ‘“‘pokey.org’” for their
young son who goes by that name, and these
individuals should not be deterred by this
bill from using their name online. This fac-
tor is not intended to suggest that domain
name registrants may evade the application
of this act by merely adopting Fxxon, Ford,
or other well-known marks as their nick-
names. It merely provides a court with the
appropriate discretion to determine whether
or not the fact that a person bears a nick-
name similar to a mark at issue is an indica-
tion of an absence of bad-faith on the part of
the registrant.

Third, under paragraph (1)(B){(1)(lII). a
court may consider the domain namec reg-
istrant’s prior use, if any, of the domain
name in connection with the bona fide offer-
ing of goods or services. Again, this factor
recognizes that the legitimate use of the do-
main name in online commerce may be a
good indicator of the intent of the person
registering that name. Where the person has
used the domain name in commerce without
creating a likelihood of confusion as to the
source or origin of the goods or services and
has not otherwise attempted Lo use the name
in order to profit from the goodwill of the
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trademark owner's name, a court may look
to this as an indication of the absence of bad
faith on the part of the registrant.

Fourth, under paragraph ({B)((V). o
court may consider the person’s bona fide
noncommercial or fair use of the mark in a
web site that is accessible under the domain
namc at issuc. This factor is intended to bal-
ance the interests of trademark owners with
the Interests of those who would make law-
ful noncommercial or fair uses of othoers’
marks online, such as in comparative adver-
tising. comment, criticism, parody, news re-
porting. etc. Under the bill, the mere fact
that the domain name is used for purposes of
comparative advertising, comment,  criti-
cism, parody. news reporting, ete.. would not
alone ostablish a lack of bad-faith intent.
The fact that a person uses a mark in a site
in such a lawlul manner may be an appro-
priate indication that the person's registra-
tion or usc of the domain name lacked the
required clement of bad-faith. T'his factor is
not intended Lo creale a loophoie that other-
wise might swallow the bill, however, hy al-
lowing a domain name reglstrant to cvade
application of the Act by merely putting up
a noninfringing site under an infringing do-
main name. For example, in the well know
case of Panavision Int’'l v. ‘Tocppen, 141 F.3d
1316 (9th Cir. 1998), a well  known
cybersquatter had registered a host of do-
maln names mirroring famous trademarks,
including names for Panavision, Delta Air-
lines. Neiman Marcus, bEddie Bauer, L.uft-
hansa, and more than 100 other marks, and
had attempted to scil them to the mark own-
ers for amounts in the range of $10.000 (o
$15,000¢ cach. ilis use of the “‘panavision.com’™
and “panaflex.com’ domain names  was
scemingly more innocuous. however, as they
served as addresses for sites that merely dis-
played pictures of Pana Illinois and the word
"Hello” respectively. This bill would not
allow a person to evade the holding of that
case---which found that Mr. Toeppen had
made a commercial use of the Panavision
marks and that such uses were, in fact, di-
luting under the Federal Trademark Dilu-
tion Act- merely by posting noninfringing
uses of the trademark on a site accessible
under the offending domain name, as Mr.
Toeppen did. Similarly, the bill does not af-
fect existing trademark law to the extent it
has addressed the interplay between First
Amendment protections and the rights ol
trademark owners. Rather. the bill gives
courts the flexibility to weigh appropriate
factors in determining whether the name
was registered or used in bad faith, and it
recognizes that one such factor may be the
use the domain name registrant makes of
the mark.

Kifth, under paragraph (D{13}(H)(V). a court
may consider whether, in registering  or
using the domain name, the registrant in-
tended to divert consumers away lrom the
trademark owner’s website Lo a website that
could harm the goodwill ol the mark. either
for purposcs of commercial gain or with the
intent to tarnish or disparage the mark, by
creating a likelihood of confusion as to the
source, sponsorship. affilialtion, or endorse-
ment of the site. This lactor recognizes that
one of the main reasons cybersquatters use
other people’s trademarks is Lo divert Inter-
nel users Lo their own sites by creating con-
fusion as to the source, sponsorship, affili-
ation. or endorsement of the site. ‘This is
donc for a number of reasons, including (o
pass ofl inferior goods under the nanmw of a
well-known mark holder, to defraud con-
sumers into providing personally identifiable
information, such as credit card numbers, to
attract “cycballs” to sites that price online
advertising according to the number of
“hits™ the site receives, or even just to harm
the value of the mark, Under this provision,




